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Byron Shire Council
Attention: Kellie Shapland
Via email & NSW Planning Portal

Development Application 10.2022.134.1 - Response to Submissions
1 Dingo Lane, Myocum

Dear Kellie,

I refer to the abovementioned application, specifically, Council’'s request for further information and submissions
received during its consultation processes. In responding to the matters raised, we submit the following
information as per section 37 of the Environmental Planning and Assessment Regulation 2021.

Request for Further Information
To facilitate Council officers assessment of the subject application, additional information has been sought on
the following matters:

e Plan details of the viewing platform and solar inverter building, including details of earthworks required
to construct these buildings/structures.

e Written dimensions on the plans of the height of the solar arrays, including an indication of their height
in relation to flood levels.

e Confirmation regarding ‘infegrated development’ status with the Water Management Act 2000.
In response, the abovementioned matters we:

o Confirm that the details of the proposed viewing platform are displayed within the submitted Statement
of Landscape Intent, including dimensions and construction type. In addition, the attached planset
includes an additional section diagram, displaying the very low natural grade and limited earthworks
needed for the elevated platform. We understand this clarification and additional information resolves
this matter.
o Enclose an additional plan within the planset providing additional detail of the solar inverter building,
including associated earthworks. As displayed, earthworks are effectively confined to the ‘boxing out’
of access roads and 300mm raising of the solar inverter building pad. Whilst the solar inverter is already
positioned above the Q100 flood level + 0.5m freeboard, the raising of the inverter pad results in
alignment with climate change scenario projections, being Q100 flood level + Tm. We understand this
additional information resolves this matter.
o Enclose an additional plan within the planset displaying the height of both the fixed and fracking solar
array systems in relation to:
o the Q100 flood level, as currently adopted,
o Q100 + 0.5m, effectively equating to a 2050 Q100 climate change projection, and
o Q100+ Tm, equating to a 2100 Q100 climate change projection.

We understand this additional information clarifies and resolves this matter.

o Under section 41 of the Water Management (General) Regulation 2018 (the Regulations), a public
authority is exempt from section 91E(1) of the Act in relation to all controlled activities that it carries out
in, on or under waterfront land. We understand this clarification resolves this matter.

As displayed on the updated plans, the solar inverter building comprises a minor structure, located above flood
level and is compatible with the gently sloping foothill landform. Whilst located within the floodplain, the solar
array and associated components (other than their frames) involve sufficient clearance above the current and
2050 projected flood levels. Should the 2100 climate change projections come to realisation, portions of the
solar array may become submerged in a fixed frame scenario. The inclusion of elevated frames provide greater
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resilience to flood impact and negate adversely affecting the behaviour of flood waters on the floodplain or
external properties. Finally, the Proposal adequately mitigates the anticipated visual and glare impacts from
either the fixed frame and tracking system through landscape screening. We welcome a condition requiring
accelerated delivery of an effective landscape screen through a Landscape Planting and Maintenance Plan
so not negating either system or adversely delaying the installation of the solar panels themselves.

We understand that each of the matters previously raised by Council are considered to be addressed, enabling
a positive conclusion to the assessment process at your earliest convenience.

Submissions Review

The consultation processes of the subject application attracted several public submissions, as well as State
Agency commentary. A review and response to the matters raised is included below and overpage for
Council’'s consideration.

- Review of Agency Submissions
We note that advices have been provided by both Essential Energy and NSW Department of Primary Industries
(DPI) for the subject application. Specific to DPI's commentary:

o We raise no concern regarding a condition of consent requiring any Decommissioning Plan prepared
to include the complete removal of all infrastructure to enable the site to return to its current condition.

o The Proposal involves limited earthworks, and the proponent has no formal plans to decommission the
solar farm if established. Accordingly, requiring soil testing and historical agricultural productivity review
occurring prior to construction is not considered appropriate or necessary. Acknowledging the limited
changes in site condifion by the Proposal, we request assessment of land and soil type be deferred and
coupled with any Decommissioning Plan.

o The anticipated visitor patronage is minimal, whilst setbacks, landscape screening and existing
agricultural pursuits (i.e. grazing) are not identified as sufficient to give rise to land use conflicts with
existing agriculture. Notwithstanding, we welcome any consent to include a condition which provides
opportunity for mitigation measures, which could read as follows:

Upon receipt of a complaint that Council deems to be reasonable, the operator/owner is to
submit to Council a Land Use Conflict Risk Assessment (LUCRA) carried out by a suitably
qudlified and practicing consultant. The LUCRA is to be submitted to the satisfaction of the
General Manager or their delegate. It is to include recommendations for noise, dust, air quality
mitigation, or the like to ensure the operation of the Solar Farm is compatible with the
agricultural pursuits of the locality. The operator/owner is to implement the recommendations
of the LUCRA within a timeframe specified by Council's authorised officer.

o We note that requested conditions 4 and 5 are effectively recommendations of relevance to Council
as a landowner and manager, as opposed to conditions appropriate to the DA itself. Notwithstanding,
the solar farm does not sever or otherwise comprise a barrier to agriculture on the surrounding lands.

Whilst the subject proposal can be viewed as a ‘non-typical’ land use within the rural context, it also involves
minimal ground disturbance and does not sterlise future land uses. Further, the identification of Regionally
Significant Farmland/Important Farmland within the Northern Rivers Farmland Protection Project 2005 and North
Coast Regional Plan 2036 are primarily strategic tools to guide urban growth management strategies, as
opposed to specifically guiding Development Applications. Accordingly, the requested conditions are not
routinely applied to other land uses pursued within rural areas and in this context a pragmatic approach to this
application is requested.
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- Review of Submissions Received - Public
Our review of submissions identifies that a total of 5x public submissions were received, all in objection. Primary
concerns raised include:

1. Strategic consideration and identification of the subject site for the intended purpose. Particularly:

a) Consideration of Tourist Routes, lookouts and scenic Landscapes

b) Community consultation, feedback and fransparency

c) Feasibility modelling and value for (ratepayers) money

d) Validity of alternative sites and implementation methods
2. Visual Impacts of the proposal itself (extent of impact, character, quality, glare etfc)
3. Consistency with the zone objectives and potential expansion (and proliferation) of solar farms
4, Impact to property values and tourism economy

The strategic concerns raised are not identified as being of direct relevance to the subject DA and itfs
assessment. Specifically, these concerns relate to the process and its rigor in identifying the subject site for the
Proposal, whilst the DA assessment focuses on the merits of the Proposal and its compliance with the applicable
planning framework.

Concerns identified in themes 2, 3 and 4 above are of direct relevance to the subject DA and relevant planning

commentary provided in the table below.

Table 1: Public Submissions Review

Theme & Summary Planning Commentary

Visual impact

5x

raising concern

received
the

submissions were

regarding

visual impact of the proposal. Key
matters include, but are noft limited

Visual impact is identified as the prevailing concern raised in relation to the
subject Proposal. In this regard, the Proposal is supported by specialist Visual
and Glare Impact Assessments.

Each of the specialist assessments outlines a detailed methodology which
included:

fo:
e identification of the zone of theoretical visibility (ZTV)
e The rural hinterland vistas ® ground truthing
provide significant cultural  * identification of landscape character types, and
and economic value to the e detailed analysis from sensitive receivers, including from Coolamon
community Scenic Drive.
e The topography of the

locality results in the solar farm
being highly visible, including
from the regionally significant
fourist  route,  Coolamon
Scenic Drive. This is not in

Ultimately each specialist report concludes that whilst there will be some
perceptible change over a restricted area, this small area of change will not
alter the fundamental character of the landscape type. Further, the reporting
states, at worse, result in a ‘slight’ change to the view, which is expected to

occo.rdcmce . V\{”h best blend in with the background, particularly as screening vegetation continues
practice  guidelines and S P

landscaping screens cannot to mature. In the absence of any flaw being identified in the methodology,
mitigate the topographic the assessment commentary is robust and supports the Proposall.

relief between the site and
Coolamon Scenic Drive (both
the road and properties).

The Proposal results in a visual
‘industrialisation’ of the site,
particularly in comparison o
typical rural pursuits.

The bulk of the Proposal is
obtrusive

Whilst a finding of unacceptable impact is firmly objected to, should the
consent authority not be satisfied with the Visual and Glare Impact
Assessments prepared, alternate methodology or design would require
consideration. By way of example, revisions could theoretically be made to the
Site Layout, namely to fragment the solar array into smaller scales. Whilst this
approach would reduce the scale of the infrastructure, to maintain the same
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Theme & Summary

e The Proposal will damage the
timeless view provided from
Scarrabelofti’s lookout

e The submitted Glare and
Visual Assessments do not
include and reference
Coolamon  Scenic  Drive,
which is a fundamental
deficiency.

e The Proposal is not compliant
with  the NSW  Coastal
Management Act 2016 and
Byron Development Confrol
Plan 2014 Chapter C3 Visually
Prominent  Sites,  Visually
Prominent Development and
View Sharing

e Natural scenic areas are an
ireplaceable public asset
and must be preserved for
future generations
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Planning Commentary

overarching energy capacity, a larger footprint, and therefore visual
catchment would in turn be created. Such approaches are not desired.

Of note, an assessment of Chapter C3 of the Byron Development Confrol Plan
2014 was not included within the submitted Statement of Environmental Effects
as:

e Chapter C3 applies (as per sectfion C3.1.2) to visually prominent
development on a visually prominent site.

e A visually prominent site is defined as land that is wholly or partly within
the coastal zone; and land in Zone RUI Primary Production, RU2 Rural
Landscape with a height of 60m AHD or greater.

The subject site does not satisfy the definition and as such the Chapter does
not apply. Similarly, the subject site is outside of the extent of the NSW Coastal
Management Act 2016 and current draft Coastal Design Guideline.
Notwithstanding, specialist assessment has identified that the Proposal does
not generate unacceptable visual or glare impacts.

The Proponent welcomes appropriate conditions of any consent to establish
a suitable planting timeline and landscape maintenance program that does
not preclude the start of construction. It is anticipated that landscaping
would be pursued as part of early works and site preparation or earlier,
minimising the potential timeline where the structures are unscreened. These
measures will ensure the successful establishment and management of
vegetation to ensure the minimum height and density is achieved to effect
the visual mitigation in a timely manner.

Consistency with zone objectives

4x  submissions were received
raising concern regarding the
consistency  with  the  zone
objectives. Key maftters include,
but are not limited to:

e The proposal is prohibited in
the zone.

e The proposal is not consistent
with the objectives of the RU2
Rural Landscape zone

e The proposal undermines the
strategic commitment to
protecting important
farmland within  the North
Coast Regional Plan 2036

e The proposal is not aligned
with the Byron Rural Land Use
Strategy 2013

e Approval of the Proposal will
set a precedent and result in
additional DAs being
submitted for solar farms
within the locality

Through the submitted assessment, the Proposal is identified as consistent with
the objectives of the Rural Landscape zone. Specifically:

e The Proposal does not remove land from the natural resource base, rather
occupies the rural landscape in a form and use which is compatible with
surrounding sustainable primary industry production. The Proposal does
not form a barrier to the residue land of the subject site, which comprises
existing grazing operations. Whilst agri-voltaics are not formally proposed
within the DA, the opportunity is not eliminated or deterred. Notably,
extensive agriculture does not require development consent, easing the
future facilitation of this use if desired. Finally, the Proposal also involves a
development form that allows the land to be refurned to primary
production in the future if so desired.

e The Proposal is supported by a specialist visual impact and glare impact
assessments that address the rural landscape character of the land and
scenic landscapes. These supporting assessments confirm the suitability
of the Proposal, which includes extensive landscape screening.

e The Proposal does not involve tourist accommodation, however includes
a small-scale tourism initiative, being the viewing deck. The architecture,
scale and siting of the viewing deck is considered consistent with the rural
character of the locality.

Whilst concern was raised that the land use is prohibited within the zone, the
permissibility of the Proposal needs to be considered in context of the wider
planning framework. Of note, electricity generating works are not specifically
listed in any of the zones within the Byron Local Environmental Plan 2014 (Byron

www.planitconsulting.com.au
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Theme & Summary Planning Commentary

e The subject site is flood prone LEP 2014), other than the residential and business zones, where they are
and contains a number of prohibited. This outcome is consistent with State Government Practice Notes
constraints. PN 10-001 - Zoning for Infrastructure in LEPs and PN 11-002 - Preparing LEPs using

the Standard Instrument: standard zones. Notably, PN 11-002 states:

“"Councils must give effect to any relevant State or regional planning guidance
when determining permitted and prohibited land uses. In addition, where the
permissibility of certain land uses is provided for under a relevant SEPP (e.g.
Infrastructure SEPP), there is no need to include these types of development in
Standard Instrument LEPs.”

In the context of the above, the Byron LEP 2014 sits below the State
Environmental Planning Policy (Transport & Infrastructure) 2021, as opposed to
in competition.

Whilst submissions encouraged other Council owned land to be considered for
the purpose of electricity generating works, the permissibility of solar farms of
suitable scale (i.e. beyond ancillary to existing uses) outside of the rural,
industrial and special use zones is identified as problematic. Although the
delivery of the Proposal may generate interest from others to pursue a co-
located solar farm/s, this outcome is speculative only af this time, beyond the
scope of the subject Proposal and no specific cumulative impact concerns
identified within the assessment. Notwithstanding, any further proposals will be
subject to their own development assessment process and merit
considerations, including cumulative impact.

The identification of the subject site as Regionally Significant Farmland within
the Northern Rivers Farmland Protection Project 2005 (NRFPP 2005) and
subsequently as Important Farmland within the North Coast Regional Plan 2036
(NCRP 2036) are not identified as prohibitive matters. Specifically, both the
NRFPP 2005 and NCRP 2036 are primairily strategic tools to guide strategic plans
and growth management strategies, as opposed to specifically guiding
individual Development Applications. Notwithstanding, the Proposal is
effectively benign post construction, facilitating a small quantity of visitors for
educational purposes, and ultimately removeable should demand and desire
for additional agricultural pursuits be present. Finally, site attributes, such as
topography, prevailing winds and the like are not identified as giving rise fo
any additional opportunities for conflict.

In thisregard, the Proposal is identified as a compatible land use for the locality,
as well as its constraints. The Proposal does not undermine existing agriculture,
or its capacity, through additional land use conflict. The proponent welcomes
appropriate condifions of any consent to prepare a Decommissioning Plan
should the operations cease, which would include appropriate festing and soil
rehabilitation at that time, if and as required.

Impact to property values and Whilst property values are generally not a land use planning consideration, as
tourist economy discussed previously, specialist visual and glare impact assessments have been

prepared and support the Proposal having minor fo moderate impacts.
2x submissions were received

raising concern regarding the
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Theme & Summary Planning Commentary

visual impact of the proposal. Key
matters include, but are not limited
to: It is agreed that Byron's landscapes are highly valued by its community and
visitor economy, however the Proposal is not identified as undermining these
e The Proposal wil have a qudlities. Further, the Proposal is considered to reflect positively on Byron's
profound impact on property  ‘clean and green’ ethos and branding by taking positive steps towards

values and  no  suifable  Gchieving ‘net zero’ and addressing climate change.
mitigation actions or

compensation identified.

e Byron's landscapes are a
core foundation of its largest
industry, being tourism.

e The Proposal will detract from
the tourism experience of
Tourist  Route 28, which
leverages the hinterland
vistas.

e The world class view is of
significant cultural and
economic benefit to the
community and talks to who
we are, clean and green and
not industrialised.

We trust the abovementioned information assists Council in their assessment of the Proposal. Should you require
any further particulars of the proposal, please do not hesitate to contact Josh Townsend of our office via email
(iosh@planitconsulting.com.au) or telephone (02) 6674 5001 during business hours. We look forward to hearing
from you.

Yours sincerely,

Josh Townsend
Planit Consulting Pty Lid

www.planitconsulting.com.au Page 6 of 6
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